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died a short time after he was last heard of, is sufficient to convince the courts of 
intestacy. The result, then, seems to be that the courts in fact give no weight 
to either of the presumptions as such, but apply the general rule that the title 
must be free from reasonable doubt, and to this end they require that the cir- 
cumstances be such as to show beyond a reasonable doubt that the absentee has 
died intestate and without legal issue. 



Title by Devolution of Possessory Rights. — That much of the learn- 
ing concerning the history and development of our laws of property and much 
of the speculation upon the nature of title and possession are not only of interest 
to the antiquarian and the philosopher but are of practical value to the modern 
lawyer, is well illustrated by a recent article. Title by Devolution of Possessory 
Rights, Anon., 17 Madras L. J. 297 (August, 1907). The article is a review 
of the principles involved in a recent Indian decision * in which it was held — 
apparently for the first time — that the heir of a disseisor cannot recover posses- 
sion from a trespasser who enters upon the land after the death of the ances- 
tor and before the entry of the heir. This decision the author believes to be 
erroneous and contrary to the fundamental principles of English law. " Posses- 
sion," he says, "is protected not merely as a fact, . . . or as an imperfect title 
in the course of ripening into ownership by the operation of the law of pre- 
scription, but as a substantive right or interest by itself." The ancestor in the 
present case, therefore, acquired a substantive right in the land which gave to 
his heir, without any possession of his own, a right good against all the world 
except the true owner. 

In this conclusion the learned author seems eminently sound. The protec- 
tion afforded the possession of a disseisor, even against the true owner, was 
fundamental in our law and forms a large chapter in its history. 2 This protec- 
tion applied both to land and to chattels, 8 and we can find traces of it in the doc- 
trines of discontinuance and descent cast. 4 A possession that was so protected 
was not merely a physical fact but a recognized legal right. This point was 
still more noticeable in dealings between third persons and the disseisor; for 
the latter had a right transferable, devisable, giving dower and curtesy, and 
subject to execution and escheat. 5 Furthermore, his title was good against all but 
the disseisee, and when that one outstanding right became extinguished abso- 
lute ownership resulted. Hence the common Taw doctrine was a doctrine of 
relative ownership. If A, B, and C successively take X's land, C may be said 
to be the owner, subject only to the outstanding rights of A, B, and X. When 
those outstanding rights are extinguished, C becomes the absolute owner. 

Modern cases accord with this conception of possession and title. The 
adverse possessor can maintain ejectment against all but the disseisee or 
any one claiming under him. 8 One who has adverse possession for ten years 
acquires such an interest that when the sovereign takes the land by eminent 
domain, his executors may require the land to be valued with a view to com- 
pensation. 7 It may be urged that in these cases the law gives a remedy in the 
nature of a tort action for interference with possession and not a proprietary 
remedy. As the author points out, if this were true, the heritable or devisable 
character of a possessory right, as shown in history, would be an illusion. For 
if the heir has entered into possession, all redress can be secured on the strength 
of that possession and no question of the heritable character of such right 
would ever arise. Has the "common law changed today? The American 
cases which hold that the statute of limitations will not run against successive 

1 Shi Gopal v. Ayesha Begam, [1906] I. L. R. 29 All 52. 

a Pollock and Maitland, History of English Law, B. II, c. IV. 

8 3 Harv. L. Rev. 23. 

* 4 L. Quar. Rev. 286. 

« 2 L. Quar. Rev. 481, 488. 

8 Asher v. Whitlock, L. R. I Q. B. 1. 

1 Perry v. Clissold, [1907] A. C. 73. See 20 Harv. L. Rev. 563. 
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adverse holders unless there is privity by sale, descent, or devise 1 would seem 
to rest more soundly upon the heritable and devisable character of the posses- 
sory right than upon a continuity of the mere fact of possession by privity of 
transfer or devolution, for unless in such a transaction there is an exchange 
of rights as well as a physical exchange, the privity would seem immaterial. 
Moreover, in the case of a mere holding, the personal relation of the holder to 
the res is certainly not heritable. 2 
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discussion in detail of the Hepburn-Dolliver Bill. 41 Am. L. Rev. 801. 

Corporations and the Commerce Clause (Continued). Smith W. Bennett. 
Discussing the power of Congress to prevent state incorporation of interstate 
carriers. 35 Nat. Corp. Rep. 588. 

Corporate Director, The Liability of the Inactive. H. A. Cushing. Main- 
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protect the investing public. 8 Colum. L. Rev. 18. See 19 Harv. L. Rev. 613. 
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Instruments, Alteration in. S. Vaidyanatha Iyer. 6 Cal. L. J. 2m. See 7 Harv. 
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Presumption of Death upon Marketability of Title to Real Estate, The 
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Public Purposes for which Taxation is Justifiable. Frederick N. Judson. 
Showing the development and modern extension of the idea of what constitutes a 
public purpose. 17 Yale L. J. 162. See 21 HarV. L. Rev. 276. 
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1 Sawyer v. Kendall, 10 Cush. (Mass.) 241 ; Jackson v. Leonard, 9 Cow. (N. Y.) 653. 
s 3 Harv. L. Rev. 313, 315. 
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supra. 

Trade Unions, The Legal Status of, in the United Kingdom, with Con- 
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transfer is due for failure to pay advance instalments of the price. 27 Can. L. T. 
725. 
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A Supplement to a Treatise on the System of Evidence in Trials 
at Common Law. By John Henry Wigmore. Boston : Little, Brown 
and Company. 1907. pp. xiii, 459. 8vo. 

In reviewing Wigmore on Evidence three years ago we said that use alone 
could be the final test of the value to the profession of such an original and 
monumental work (18 Harv. L. Rev. 478). This test has already satisfied 
the profession of the permanent value of Professor Wigmore's work, which has 
become not merely the best but the only authority in general use in this country 
and in England. In our review of the original work we spoke of several valuable 
innovations in the art of law-book writing. This supplement is also such an 
innovation. The fact that in a little over three years two hundred and eighty- 
one large pages devoted almost entirely to notes should become necessary, 
shows the enormous importance of the subject and of the book, and indicates 
also the value of this new plan of issuing a supplementary volume to an original 
work. 

In this supplement all the new cases during the last three years, amounting 
to about four thousand in number, and all the statutes passed in that time have 
been arranged in paragraphs under the original topic titles and with the original 
numbering. It is thus possible for one who is using Wigmore on Evidence, by 
a glance into the supplement, to add to the discussion contained in the original 
volumes all the new information which the author has to give as a result of 
later judicial discussion and legislative action. 

Most of the matter in the supplement consists of additional notes. There are, 
however, in a few cases, new paragraphs added to the text. The longest and 
most important of these is section 2281a, entitled "Mode of Obtaining Im- 
munity in Return for Self-Criminating Evidence." This section constitutes an 
addition of five pages to the former text. Another important new discussion is 
that upon the right to disprove the truth of a statement in a case where evi- 
dence has been offered simply to prove that the statement was made. This is 
new section 263. The point aroused great public interest when it was raised in 
the recent Thaw trial. The author's opinion is opposed to the ruling in the 
Thaw trial, although the weight of authority, as he states it, is very strongly 
against him. 

In this supplement the author appears to have expressed his individual 
opinions with more force and freedom than he permitted himself in his original 
volumes.^ Compare, for instance, the picturesque language which he alio s 
himself in commenting on recent decisions granting new trials for erroneous 
rulings on evidence — " The Saracenic invasion, led by Fanatic Technicality 
into the realms of Truth and Common Sense" — with his forceful but less 
imaginative language in section 21 of the first of the former volumes. 

There is a new index, slightly longer than the earlier one, covering the four 
original volumes and the supplement. j. h. b. 



Law : Its Origin, Growth, and Function. By James Coolidge Carter. 

New York and London : G. P. Putnam's Sons. 1907. pp. vii, 355. 8vo. 

This volume contains thirteen lectures, which were prepared in order to be 



